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\ Civil Litigation



Topics

» What is Office of County Counsel
» Legal Representation
» Theories of Liability

» Anatomy of a Lawsuit




Office of County Couns

» What is the Office of County Counsel?
» Downtown Office (CAC)
» Juvenile Dependency Office (COC)
» Civil (money/equitable relief) not criminal

» Approximately 80 Attorneys, 17
paralegals, 3 claims reps, 4 investigator
and staff




» Legal Representation is in-house

» Approximately 600 cases filed against the
County yearly, and roughly 1,000 open

cases pending resolution at any one time

» Annual Sheriff Cases:150-160 claims and
50-60 lawsuits

» 92 percent win/loss record (County

prevails in Court)




Representation

Talk to my lawyer




Letter of Representation

» What it means
» What it says

Attorney-client relationship

» Board’s role

» Derivative client




Attorney’s Fees, Damages,
and Costs

» Who pays?
» Compensatory damages
» Representation
» Plaintiff’s attorneys’ fees

» Punitive damages




Theories of Liability




Sources of Liability

Federal
» 42 U.S.C. Section 1983

State

» County and employees liable for
damages only if there is a statute
authorizing liability




Who is Liable

» Individual Liability
» Supervisory Liability

» County Liability




Qualified Immunity

» What is it?
» What does it apply to?

» What it is not




Anatomy of a
Lawsuit

\ From start to finish




Why do you need to atten
presentation on civil litigat

» Personal

If you were involved and named as a
or you were a witnhess

If you trained your staff, or developed
policy/procedure




Why do you need a
presentation on civil litigat

» Supervisory

If your staff is named or a witness

Recent examples of accessing databas
and not responding to discovery re




Pre-Lawsuit :
Claims/Inquiries/Investigations

1. Detainee “Jail” Grievances
» Exhaust administrative remedies
2. Tort Claims
» Filed within 6 months
3. Collateral County Investigative Bodies

» Citizens’ Law Enforcement Review
Board (CLERB)

» Critical Incident Review Board (C



Start of the
Lawsuit

(1) A complaint is filed (2) the lawsuit is
served and (3) a response must be made.




Complaint

A Complaint is filed by a Plaintiff

» Who will be named as a
Defendant?

1. County Employee(s)
2. County of San Diego




Service of Process

» The Lawsuit (complaint + summons)
» Employee: will be personal service

» Suggestions on Receipt of Process

» Don’t sign anything
» IMMEDIATELY notify supervisor and Sheriff's Legal
» Sheriff’s legal sends documents to County Counsel

» Retain/send a copy (include stamp-cancelled
envelope)



SUMMONS
(CITACION JUDICIAL)

NOTICE TO DEFENDANT: (Aviso a Acusado)

YOU ARE BEING SUED BY PLAINTIFF:
(A Ud. le estd demandando)

FOR COURT USE ONLY
({SOLO PARA USO DE LA CORTE)

You have 30 CALENDAR DAYS after this
summons is served on you to file a typewritten
response at this court,

A letter or phone call will not protect you; your
typewritten response must be in proper legal form
if you want the court to hear your case.

If you do not file your response on time, you may
lose the case, and your wages, money and
property may be taken without further warning
from the court.

There are other legal requirements. You may want
to call an attorney right away. If you do not know
an attorney, you may call an attorney referral
service or a legal aid office (listed in the phone
book).

Después de que le entreguen esta citacion judicial usted
tiene un plazo de 30 DIAS CALENDARIOS para presentar
una resp escrita a q en esta corte.
Una carta o una llamada telefénica no le ofrecerd
proteccién; su respuesta escrita a mdquina tiene que
lir con las for lidades legales apropi si usted
quiere que la corte escuche su caso.
Si usted no presenta su respuesta a tiempo, puede perder
el caso, y le pueden quitar su salario, su dinero y otras
de su propiedad sin aviso adici I por parte de la
corte.

otros legales. Puede que usted quiera

llamar a un jo i . Si no a un
abogado, puede llamar a un servicio de referencia de
abogados o a una oficina de ayuda legal (vea el directorio
telefénico).

The name and address of the court is: (E/ nombre y direccion de la corte es)

, and telephone number of plaintiffs

[ CASE NUN

=

attorney, or plaintiff without an attorney, is:

(El nombre, la direccion y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es)

, Deputy

Clerk, by
(Delegado)

(Actuario)

NOTICE TO THE PERSON SERVED: You are served

1. [__] as an individual defendant.
2. | as the person sued under the fictitious name of (specify):

3 \' ] on behalf of (specify):

2 CCP 416.60 (minor)

4 CCP 416.70 (conservatee)
CCP 4186.90 (individual)

] ccP416.10 (corporation)
} CCP 416.20 (defunct corporation)
__| CCP 416.40 (association or partnership)
kw other:
4. f;l by personal delivery on (date):

under

L
=
[

{See reverse for Proof of Service)
SUMMONS




United States District Court

SOUTHERN DISTRICT OF CALIFORNIA

SUMMONS IN A CIVIE ACTION
Clase No.

TG (Name and Address of Defendant)

YO ARE HEREBY SUMMONELD and reguired to file with the Clerk oi this Court and
ANE

serve upon PLAINTIFF'S A i

A aiswer o the comnplunt wiveh is herewith served upon you, within _ days alter
service of this summons upon your exclisive ol the day of service: 10 von todo so, judyment
by defiult will be taken against vou for the relief demnanded in'the complaint,

W, Sanuel Hamrick, Jr.

CLERK

. Deputy Clerk
Page 10f2
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982(a)(4)

BARH

SUPERIOR COURT OF CALIFDRNIA COUNTY OF SAN DIEGO
COUNTY COURTHOUSE DA 5 E A92101-3814

RAMONA BRANCH. 142
SOU UNTY.
LAINTIEF:

EMNDANT:

| case Number

being served pursuant to Section 415.30 of the Califol
g it to me within 20 days may subject you (or the part:
= being served) to gxpenses incurred in serving a summons on you in
itted by law.,
ing served on behalf of a corpo pciation (including a partnership), or other e
e signed by you in-the name of suc! orized to receive service of process on
In all other cases, this form must be s/8 by a person authorized by you to ackng
mmons. Section 415.30 provides that thi ment(s) are deemed served on the g
nowledgment of Receipt below, if you return

ACKNOWLEDGMENT OF
a5 receipt of: (To be complated by sender before mailing
the summons and of the complaint.
2 summons and of the Peatition (Marriage) and:
ential Counseling Statement (Marriage)
ause (Marriage)

{To be completed by reciplant)

Date of receipt:

Date this form is signed:

NOTICé AND ACKNOWLEDGMENT OF RECEIPT




Response

» Limited time to respond
once served

» Answer

» Motion to Dismiss




Discovery

The who, what, when, where and how




» Discovery methods

P Written discovery

» Depositions
» Personal Witness
» PMK

» Documentation & Evidence
Preservation

» Everything you put in writing
may be discoverable




Common lIssues

» Consistency with policy

» Unwritten customs or practices

» How actions compared to training
» Preservation of documents

» Accurate report writing

» Statements on BWC are being capture




Consistency with Policy

Q While you were there in the hallway did you
at any point after Mr. Phounsy was in the maximum
regtraints see Mr. Phounsy on his side in the
recovery position?

yil No.

o Did you roll him into the recovery position
at any peoint in the hallway?

il No.

Q Did vou check the restraints to make sure
Mr. Phounsy was still able to breathe while you were
in the hallway? =

A Mo,




How Actions Compare to
Training

» Employees are well-trained
» Every event is a training opportunity

» Training does not only occur in a
classroom setting

» The other side is look to show how
actions do not conform with training




Preservation of Documents

» Litigation hold letters

» Applies to emails, text messages,
photographs etc

» Negative impact on case for failure to
comply

2 IS




Production of Documents

» Take the request seriously

» Put some thought and effort into what is
being requested

» Negative impact on case for failure to
provide requested documents




14
15
16
17
18

CATEGORY NO. 9:

Production of Documents

Documents showing whatever training each of the SDSD personnel who helped
restrain Lucky Phounsy (at any point during the incident) had, at the time of the incident,
in the use of restraints, including the use of “maximum restraints” and the “recovery

position.”



Production of Documents

Maximum Restraint/Excited Delirium Comprehension Test

Chech [X) the blue box nert to the best answer lor wach question. Fili eut Hama & Adis/Date/Siatlan inblue boxes betow. After completing the
tast, save the filw and eithar print or sl toyeur station/Tecl ity fralning eomdinator

Nama £ aejisn: My e Colling
Data: 1717/ 1015 |
statlon: Lakeside Substation 1

1} The maximum restraint eord cufl technique may be used 1o restraln violent aubjeets that pose a danger
to ihcmaclves, others or property.

X Trne

Falwe

2} When moximally restenining n subjeet, the ankle cord eulT will be atiached (o:
A The hamdewfl chatn

X B The webst end enff

(T subject’s bele fuop

1, Al of e aber

3)  When preparing (o contrel n sabject exhibiting “super human strength™ and an increased pain
tolerance, which technique/isctic is likely the least effective?

A, Canotid restrming

I, Mulripde depriy sekedouwn suaran techng)ue
X % Pain complance echifyhes

£, TASER int prrabe nunle

d)  \What arc the signs er symploms of excited delirivm that may represent no inerensed risk of sudden in-
cosiody death?
A, Profisce sweatiog
B drratiooad Blzarre bekanor
(" Fiwithon teniarcd ghase ar snelallc ohfects
13, Parmid defnsdorend behavior
X I Al ofve obeve

&y Excited] deliclum is consldercd a medieal emergency as well as a law enfercement emergency.



Production of Documents



Production of Documents

1 | REQUEST FOR PRODUCTION NO. 46[sic]:

2 | Any and all DOCUMENTS which refer to the health, licensing, ownership,
3 | possession, control, training, and evaluation of the K-9 which attacked PLAINTIFF
4 | during the INCIDENT. - | |




Accurate Report Writing

» Reports should be consistent with any video or other
recordings

» Justification for force should be described




Accurate Report Writing

Mickail failed to comply with Deputy Banks command and | yelled once again, "Get on your knees now!" When Mickail failed
to comply a second time, | went to place his left hand behind his back. As | went to grab his left arm, | observed Mickail start

to turn his body toward me and felt his muscles tense up. Fearing Mickail was going to strike myself or fellow deputies
resulitng in potential injury; | attempted to place him in a rear wrist-lock to control his arm but noticed he attempted to pull
away from my grasp. While | was attempting to gain control of his left arm, Deputy Brumfield #6936 immediately moved in and

gained control of Mickal's right arm.




Accurate Report Writing

the vehicle. Myles had been non-compliant throuéhout the entire incident. Myles would not follow clear
and concise commands given to him.

| decided quick and decisive action was needed to take Myles into custody to lower injury to myself, my
partners and Myles. | used my right hand to grasp Myles by the back of his neck. My plan was to push
Myles down to his knees, so Myles could be handcuffed. | grasped Myles' neck and began to push his

L

head down and forward. Myles ducked his head down and escaped my grasp. After Myles escaped my
grasp, he walked backwards out of my view and was behind me. Deputy Allison, Deputy Bushnell and
Deputy Brumfield were on the right side of Deputy Allison's patrol vehicle. | did not know how close my
partners were to me. | feared Myles was going to assault me from behind, causing injury to me. Myles
would have an advantage over me, if he attacked me from behind. | believed Myles was an imminent




Statements on BWC are being
captured

202 8-08-16 T12:46: 462 ‘\
4 ~weAKGNEBODY 2 X81216100 B4\
4 /,



Statements on BWC are being
captured

2020-01-11 W
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Importance of
Documents
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Depositions
» What are they?

» Good practices

» Preparation
» Accuracy
» Being yourself

» Bad Practices

» Being argumentative or visibly upset
» Over volunteering information
» Speculating or guessing

» Adopting attorney’s statement




Adopting the other attorney’s
statement

On a scale of 1 to 10, with 10 being as
hard as you could push down, how hard were you

holding Mr. Phounsy's head down?

A I was holding it a good 9 to 10. He was
moving that -- that strong so
0 So you were holding him essentially as hard

as you could hold someone down?

A Yeah.







Motions for
\ Summary Judgment



What is it?

» Dismisses entire case or individual
claims or defendants

» No genuine dispute of a material
fact

» Can be difficult for use of force
cases, even when there is video of
the incident




Resolution of the
Lawsuit

Trial, Settlement or Dismissal




Settlement

» Who decides to settle?

» Input from you, Sheriff and County
Counsel

» Why? Many factors:

» Costs of trial v. settlement value
» Other individual defendants

» Missing documents/witnesses
» Attorney’s fees

» Punitive damages exposure




Trial

» Try to win the entire case
» Changing landscape/jurors

» Verdicts




Appeals

» Adds to length of litigation

» Based on MSJ denial and/or trial
result




Questions




